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Over the last several years, an 
increasing number of small farms in 
California and Oregon have been fined 
or shut-down by state labor bureau 
officials for having intern programs. In 
most circumstances the 1938 Federal 
Fair Labor Standards Act is a protective 
mechanism for employees, but should 
it apply to all farm internships?
This January, FarmLink helped organize 
a workshop at the Eco-Farm Conference 
to explore this topic. The panel included 

an Oregon and a California farmer who had tangled with labor law 
officials. The third panelist was attorney and farmer Neil Hamilton, 
director of the Agricultural Law Center at Drake Law School in 
Iowa, and an advisor to USDA Secretary of Agriculture Vilsack. 
Both farmers had learned how to farm through internships, 
and later started their own programs to give new farmers 
that same “practical” experience. The Oregon farm’s 25-
year old apprenticeship program treated its apprentices as 
employees, taking out employment taxes and worker’s comp. 
It paid $1,000/mo. plus room and board, a $50/mo. bonus for 
working to the end of the season, $30 per farmer’s market, and 
a performance bonus of up to $2,000 – by most standards a 
high-end intern compensation package. 
However, a 2006 apprentice was unhappy about not receiving 
a performance bonus and filed a claim with Oregon’s Bureau 
of Labor and Industries (BOLI) seeking back wages. The farm 
responded with detailed accounting showing that the value 
of food and lodging, stipend and bonuses bettered minimum 
wage. BOLI didn’t accept this and informed the Oregon farmer 
in 2008 that he owed the claimant over $5,600. The same 
apprentice filed a worker’s comp and civil rights claim with 
OSHA. The farm passed a surprise OSHA inspection and the 
discrimination claim was dismissed. 
“There is no entry level position for small farmers.  
A prospective farmer with no experience cannot compete 
with someone who has been farming for several years, so it’s 
cost prohibitive to pay a brand new farmer minimum wage. 
We need more farmers, so the law needs to shift to reflect the 
dilemma of how to train more farmers,” said the Oregon farmer.
The California farmer received an unannounced visit from a 
state labor official in 2008. At the time. he and his business 
partner farmed four acres with three interns and two part-time 
employees to supply a 90-member CSA, roadside stand, and 
restaurant accounts. The official questioned the owners about 
their workers, and then interviewed each worker separately. 
The interns were receiving room, partial board and a stipend of 
$300 to $400 a month for 40 hours a week. “It was a mutually 
agreed upon package. They were there to learn about farming 
through hands-on practical training. There were no complaints 
and everyone was happy,” said the farmer.
The day of the shutdown was peak tomato harvest. The labor 
official – a Deputy Labor Commissioner from California’s 
Department of Labor Standards Enforcement (under the 
Dept of Industrial Relations) - issued a stop work order, along 
with two citations and two notices to discontinue labor law 
violations. There were 14 violations for the three interns. The 
farmers were required to do a self-audit and pay all back wages 

and all taxes for all volunteers for the past three years.  
Furthermore, the labor official told them if they chose to 
continue having interns without coming into compliance 
they would either be fined $10,000 or go to jail for 60 days. 
“We decided not to go to jail,” said the California farmer. 
“Instead, we ran the farm by ourselves for five days, came into 
compliance, forked out a lot of money and hired back our 
interns as employees at minimum wage". 
Last year their farm had 82 applications for two minimum 
wage apprenticeship positions! To reduce the number of 
applicants, the farm now only accepts apprentices with one 
or two years of experience. Coming into compliance cost the 
partners half their net income and forced them to double in 
size to accommodate the cost of the upgrade.
These examples illustrate why farms with internship programs 
should be concerned. Since that workshop, we’ve learned of 
at least five additional labor standards enforcement actions on 
California farms with internship programs in Marin, San Mateo 
and San Diego counties.

The Farm Intern Conundrum
by Reggie Knox

Labor Laws 
The federal Department of Labor provides a six-factor test 
to determine if a “trainee” is not an employee and thereby 
exempt from hour and wage requirements: 
1. The training is similar to that which would be given in a 
vocational school.
2. The training is for the benefit of the trainees.
3. The trainees do not displace regular employees, but work 
under close observation.
4. The employer providing training derives no immediate 
advantage from the activities of trainees, and on occasion 
his operations may actually be impeded.
5. The trainees are not necessarily entitled to a job at the 
completion of the training period.
6. The employer and the trainees understand the trainees 
are not entitled to wages for the time spent in training.
The California Labor Department’s Policy and Interpretation 
Manual states that, “to be exempt from wage and hourly 
requirements, the intern training must be an essential 
part of an established course of an accredited school or 
institution approved by a public agency, that the program 
must not be for the benefit of any one employer and 
that the training must be supervised by a school or a 
disinterested agency.”
Whether it’s called an apprenticeship, internship or 
volunteer program, the bottom line is whether or not 
your state labor department views the relationship as 
an employee-employer relationship. If an intern can be 
classified as an employee they must be paid a minimum 
wage. It seems that many internship programs on farms do 
not meet more than one or two of the standards in the six-
factor test. Furthermore, both Oregon and California labor 
laws appear to prohibit volunteers from working on farms. 
For more information, contact your state labor bureau for 
trainee and volunteer criteria.
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After this disconcerting news from the two farmers, panelist 
Neil Hamilton provided historical context for the issue, and 
explored possible solutions.
For Hamilton’s research project at Drake Law, they interviewed 
farmers in six states to discuss internships. Oregon and 
California have been the hotbed of this issue developing. 
“Although the structure of internships on all the farms varied 
greatly,” said Hamilton, “each farmer had the sense they were 
doing important work by providing a training opportunity, and 
each had concerns about the risks and legal aspects of what 
they were doing.”
Ten years ago, when Hamilton authored The Legal Guide to 
Direct Farm Marketing, how to address farm internships was 
already a question. There had been some problems, mostly 
with housing interns on farms and “it was clearly a confusing 
and poorly developed issue that existed in the shadows” said 
Hamilton. Since then, “there has been a surge in interest in 
better food, significant recognition in the role of local foods and 
small farms, and growing interest by young people in becoming 
farmers… These forces have combined to create a growing 
demand and opportunity for small farms and direct markets and 
have led to a greater need for labor. The things this movement 
has worked for have borne significant fruit and internships are in 
many ways the heart and soul of this movement.”
According to Hamilton, what has become more complicated, 
is the lack of formal legal structure to address internships and 
the need for agriculture training. 
Possible Solutions
“For most farmers”, said Hamilton, “the bottom line is that 
your primary job is farming and even though you can play an 
important role in being an educator or trainer, your farm is not 
a school”. Developing a formalized educational system requires 
significant time. “It’s not just a labor issue – it’s in many ways 
also a liability and insurance question.”
The most direct way to go is to treat all interns as employees, 
pay at least minimum wage and comply with employment 
standards. Have employees keep records of their hours, and sign 
their timesheets to verify accuracy even if they are salaried.  
If you choose to have an apprenticeship program, consider 
working with an established, accredited institution such as a 
community college.
A CPA in the audience had seen several farms set up separate 
businesses for the educational component of the farm, as in 
the case of a dude ranch that is a working cattle ranch and also 
a hotel. Clients pay money to move cattle, but don’t do it very 
well. The business owner sells his consulting knowledge and 
reports it on Schedule C, while farm income goes on Schedule F.
Have a contract between the apprentice and farmer that 
gives the apprentice a plot of land and lets him/her take full 
responsibility for it, filing his/her own tax return and showing 
his/her own expense and income for that plot. The intern may 
be doing various things on the larger farm, but will be running 
his/her own business on the leased plot. The lease can state 
that the intern is using your equipment, or your barn and this 
is reflected in the rent payment. 
Washington State just passed legislation in March creating an 
internship category within state labor laws and a process where 
farm employers and employees can apply and be designated 
as internships. This may be a direction we want to explore in 
California. www.islandguardian.com/archives/00003167.html 
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Recommendations 
If offering food and housing as part of a compensation, 
package look into the legalities. The deduction authorization 
may be very specific. 
The employer may be allowed to deduct the fair market value 
of housing from wages provided to the intern. It may be even 
better to have the intern pay the employer for lodging, rather 
than deduct the cost of lodging from the intern’s paycheck. 
Don’t expect the labor department to accept any monetary 
value for an educational experience offered even if the 
employee attests to it.
Recognize that periodically you will have bad relationships 
- people may not like the work and may leave. If you have 
paid them and complied with legal requirements, you have 
minimized your exposure.  
If you’re going to have an educational program, put it in 
writing and have a written agreement describing it. Work first 
to establish a competent group of core employees and then 
consider how to manage your educational program. A good 
educational program will take time to develop and no one 
approach will suit every farm or potential farmer. 
Pay all pay roll and other taxes, worker’s compensation 
insurance and meet OSHA requirements. Do whatever you 
can to reduce risks on your farm operation, including training 
people to use equipment or machinery.
Ask your state labor bureau’s technical assistance department 
about legally required postings.  
One farmer asked whether a farm that is a non-profit is 
allowed to have volunteers. Non-profits have employees and 
are subject to labor laws like any other business. How you’re 
organized from a tax standpoint doesn’t affect employee labor 
issues or liability with insurers. 
Have adequate farm liability insurance and consider a limited 
liability corporation (LLC) or other corporate structure that 
protects your personal assets. Tell your insurer what is taking place 
on the farm so that they can get you the insurance you need. 

Resources
Oregon Extension agent and farmer Maud Powell is working 
with farmers to develop new internship models that comply 
with labor laws. This group wrote the Farm Internship 
Curriculum and Handbook with a grant from the Western 
Sustainable Agriculture Research & Education (SARE).  
See http://attra.ncat.org/intern_handbook/
The Rogue Farm Corps in Oregon assists apprentices and 
farmers, by developing curriculum and addressing legality. 
They partner with a community college and have both 
classroom and farm components as well as a step-by-step 
“checklist” for hiring employees.
The next edition of Neil Hamilton’s Legal Guide to Direct 
Farm Marketing, soon to be released, will include a more 
developed component on internship issues.
Ask FarmLink for a copy of the “To Do List for Farm 
Employers” developed by an Oregon farmer.
Cultivating a New Crop of Farmers: Is On-Farm Mentoring 
Right for You? Comprehensive guide with worksheets, 
published by New England Small Farm Institute:  
www.smallfarms.org/bookstore/order.pdf 


